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(I started this last week and ran out of time.  here are my thoughts.  I understand there has been a call
recently and you are probably more up to speed than I am right now.)  

Hi Tod,

I'm relieved Sam Brown spoke to you.  

My understanding is that 

 

A few of my initial reactions to the paper and the theory.  

1.  

  

    

 

  

  

  

 

Thanks for looking at this.  Let me know if there is anything you need from me on this.  

(b)(5) deliberative & attorney client privileged



Danita Yocom
U.S. EPA
75 Hawthorne Street, RC-3
San Francisco, California 94105
NEW Telephone No.: (415) 972-3885 
NEW Fax No.: (415) 947-3570

Thanks Danita.  

 Thanks.

----- Forwarded by Danita Yocom/R9/USEPA/US on 12/12/2008 02:50 PM -----

Jessica Kao/R9/USEPA/US 

12/12/2008 01:45 PM

To
Danita Yocom/R9/USEPA/US@EPA

cc
Subject

Fw: Re: timing for (a)(2)?

FYI and more than you want to know.  My original email raised the need to consult Indian law attorneys
on using the TAS argument.
-----Forwarded by Jessica Kao/R9/USEPA/US on 12/12/2008 01:41PM -----

To: Karyn Wendelowski/DC/USEPA/US@EPA
From: Jessica Kao/R9/USEPA/US
Date: 12/12/2008 06:26AM
cc: Hugh Barroll/R9/USEPA/US@EPA, Kevin Minoli/DC/USEPA/US@EPA, Samuel
Brown/DC/USEPA/US@EPA, Donna Downing/DC/USEPA/US@EPA, DavidW
Smith/R9/USEPA/US@EPA, Amy Miller/R9/USEPA/US@EPA
Subject: Re: timing for (a)(2)?

Here is some of the info. in response to your email and call yesterday.  I'm including Amy Miller
on the email b/c she's very familiar with the documents and data we collected, having spent
three years on the Johnson case, and can help point to usable sources.

1. Water Quality standards adopted under 1965 Water Quality Act :

The Arizona state legislature (ARS 36-1853) created the Water Quality Control Council in 1967 to meet
the requirements of the Water Quality Act of 1965. (See
http://www.lib.az.us/archives/record_rg_147_evironmental_quality_sg_1.cfm .) The Council adopted
standards for waters that were considered interstate waters under WQA, including the SCR. The relevant
documents I have found so far are attached and described below. Additional documents may be
forthcoming from the AZ State Library Archives and other sources, but these are directly on-point and
may be sufficient for our purposes.

b5 deliberative



a. Water quality standards for streams in Arizona. 
Author Arizona. Water Quality Control Council.  Year Published 1967 
Page 1 (of section 2) states that the Santa Cruz River is an interstate stream for WQA purposes.

b.  SUMMARY OF WATER QUALITY STANDARDS FOR INTERSTATE WATERS OF ARIZONA; AZ
DEPT OF HEALTH . Page 2 states that "Arizona adopted standards for its interstate waters on June 20,
1967, which were then submitted to the Department of the Interior. Subsequently, certain revisions were
made by the State in the original standards, and the Secretary of the Interior approved the standards, as
revised, on September 27, 1968."  This document has no date, but seems to have been published
shortly after September 27, 1968.  Standards were set for the SCR, which is listed as one of the
interstate waters for purposes of the WQA.  

Question: AZ’s "interstate waters" list covered only the bigger rivers and lakes; it omits smaller x-border
waters that on their face meet the "interstate waters" definition. The Nogales Wash, one of the major
tributaries of the upper SCR and a frequent topic of discussion between US and Mexico, comes to mind.
There are also many small washes and drainages that cross the AZ/Mexico borders or state borders.
 Are we contemplating using the interstate water lists used by states and approved by fed for purposes of
setting standards under WQA as a take-off point or as a limiting factor? In other words, how far can one
go with the (a)(2) argument? What may be the limits on covered waters, if any?

2. Historical narrative (longstanding hydrographic features, flows etc) :

a. The most comprehensive, and reliable, account of the River is a book titled The Lessening Stream: An
Environmental History of the Santa Cruz River , by Michael Logan (U of A, 2002). It traces the river’s
central role in that region from Precambrian time through thousands of years of farming/irrigation
traditions by the Native Americans to the present. The river morphology and paths have changed many
times over, especially the lower reach in recent times (see 5 below). However, the headwater through
the interstate portion of the River (the portion that flows from the Patagonia Mountains into Mexico then
loops back into Arizona near Nogales) has been relatively stable for some time. If you’d like to take a
look at the book but can’t get hold of it, I can have my copy of the book, which is in my office, Fed-Exed
Friday, on condition that it be returned when done.

b. The long SCR navigability report submitted by the AZ State Land Department also contained some
useful sections, with sourced references, on the River’s historical significance and hydrographic features.
I have a pdf version of the report in a database, which I will get someone to find it and send over.

3. International agreements, etc :

a. The present-day International Boundary and Water Commission (IBWC), US Section, was set up per
the 1944 Water Treaty between US and Mexico to address bi-national boundary, water usage and water
quality issues, including those involving the SCR.  For a general discussion of treaties and agreements
that may affect the SCR, see  http://www.ibwc.state.gov/ and the attached article by H. Holub, Esq. (We
had various disagreements on permitting, enforcement and grants issues relating to the Nogales
International Wastewater Treatment Plant/NIWTP in the past but the main points of the article seem
right; the article was also the source of the COE’s SCR TNW writeup quoted in your email.)

b.  In terms of agreements specific to the SCR, AZ and Sonora Mexico share surface and ground water
resources supplied by the SCR. Because of contribution of raw sewage from Mexico, allocation of
treated NIWTP effluent between the two nations, NAFTA, and many associated environmental and
health concerns, there have been various bi-national agreements, understandings, workgroups and
project to address these issues. A major focal point is the NIWTP, which is located on the AZ side and
discharges directly to the SCR about 10 miles from the border. It treats about 10 mgd of sewage from
Nogales, Sonora, Mexico and 5 mgd from Nogales, Arizona. The NPDES permit is jointly held by IBWC
and the City of Nogales, and the construction costs were shared bi-nationally. For basic information , see







 
 

(See attached file: AZ WQS 1967.pdf)(See attached file: Summary of Water Quality Standards
for the Interstate Waters of AZ.pdf)(See attached file: SCR Border H Holub 2001.mht)
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